'.

BEFORE THE SECURITIES COMMISSIONER
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1285 Avenue ofthc Americas
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) C.A. No. 03-6-2
)
)
)
)
)
)
)
)

II
12

13
14
15
16
17
18
19

20

ADMINISTRATNB CONSENT ORDER
WHEREAS, UBS PaineWebber Inc. ("UBS PaineWebber") is a broker-<lealer registered in
the State of Delaware since October 6, 1981 ; and
WHEREAS, VBS Warburg LLC ("VBS Warburg") is a broker-dealer registered in the
State of Delaware since September 5, 1991; and
WHEREAS, [or purposes of this Order, PaineWebbcr, UBS PaineWebber and UBS
Warburg will be collectively referred to as UBS or the Firm, except in circumstances where
PaineWebber. UBS PaineWebber or UBS Warburg are spccifica11yrefcrenced.

WHEREAS, coordinated investigations into the Finn s activities in conne<:tion with certain
t

21
22

of its equity research practices during the period of approximately 1999 tluough 200 1 have been

conducted by a multi-state task force and a joint task force of the U.S. Securities and Exchange
23
Comm ission ("SEC"), the New York Stock Exchange ("Exchange"), and the National Association
24
of Securities Dealers ("NASD") (co llectively, the "regulators"); and

25
26

WHEREAS, the Finn has advised regulators of its agreement to resolve the issues raised in
the investigations relating to its research practices; and

WHEREAS, the Finn agrees to implement certain changes with respect to its research
2

practices to achieve compllance with all regulations and any undertakings set forth or incorporated

3

herein governing research analysts, and to make certain payments; and

4

WHEREAS, the Finn elects to permanently waive any right to a hearing and appeal under

5

the Delaware Securities Act (6 Del. C. Chap. 73) with respect to this Administrative Consent Order

6

(the "Order");

7

NOW, THEREFORE, the Securities Commissioner of the Division of Securities of the

8

State of Delaware Department of Justice ("Commissioner"). as administrator of the Delaware

9

Securities Act, hereby enters this Order:

10

I.

11

The Finn admits the jurisdiction of the Commissioner, neither admits nor denies the

12

Findings of Fact and Conclusions of Law contained in this Order, and consents to the entry of this

13

Order by the Commissioner.

14

FINDINGS OF FACT

J5

A. Background and Jurisdiction

16

1)

UBS Warburg became a member organization of the Exchange on September 6, 1985. It is

17

principally ovm.ed by UBS AG (UBS AG was fonned through the June 1998 merger of

18

Union Bank: of Switzerland with Swiss Bank: Corporation) and is engaged in the business of

19

global investment banldng and securities. UBS Warburg also provides services on a

20

worldwide basis. including investment banking, securities trading and principal

21

investments, and asset management. The principal office ofUBS Warburg is located at 677

22

Washington Boulevard, in Stamford. Connecticut.

23

2)

PaineWebber Inc. (,"PaineWebber"), founded in 1879, was a full-service securities finn

24

located in New York, and became a member of the Exchange on November 17, 1982. The

25

services provided by PaineWebber, on a global basis, included investment banking,

26

research, trading, investing on a principal basis, and asset management.

2

1

3)

On November 3, 2000, UBS AG purchased PaineWebber and PaineWebber became known

2

as UBS PaineWebber. UBS PaineWebber is indirectly owned byUBS AG. AB part of the

3

merger, PaineWebber banking and research activities were shifLed to UBS Warburg LLC.

4

and some investment bankers and research analysts previously employed by PaineWebber

5

became employees ofUBS Warburg LLC. Since the merger, UBS PaineWebher is

6

principally engaged in the business of servicing retail investors and no longer employs

7

equity investment bankers or research analysts. UBS PaineWebber's principal office is

8

located at 1285 Avenue of the iunericas, New York, New York.

9

4)

UBS AG has offices in over 50 c01mtries, employing approximately 69,500 people, 35,000

10

of whom work for UBS PaineWebbcr or UBS Warburg. lIDS Warburg has 90 stock

11

exchange memberships in 30 countries and the firm's 500 equity research analysts cover

12

about 3,300 companies world-wide.

13

5)

UBS Warburg and UBS PaineWebber are registered with the Exchange, SEC, NASD and
with aliSO states, the District of Columbia and Puerto Rico.

14

15

B. Overview
16

17

1)

This action concerns the research and investment banking activities at UBS Warburg during

18

the period July I, 1999 through June 30, 2001 as well as the research and investment

19

banking activities at PallleWebber from July I, 1999 until its merger with UBS AG on

20

November 3, 2000 (the "relevant periods·').

21

2)

During the relevant pedod, as set forth below, the Finn sought and did investment banking

22

business with many companies covered by the Firm's Research Department. Research

23

analysts were encouraged to partic1pate in investment banking activities and that was a

24

factor considered in the analysts' compensation. In addition, the decision to initiate and

25

maintain research coverage of certain companies was in some cases coordinated with the

26

Investment Banking Department and influenced by investment banking interests.

3

1

3)

As a result of the foregoing, as set forth below, certain research analysts at the Finn were

2

subject to investment banking influences and conflicts of interest between supporting the

3

investment banking business at the Finn and publishing objective research.

4

4)

As set forth below, the Finn had knowledge of these investment banking influences and

5

conflicts of interest, yet failed to establish and maintain adequate policies, systems and

6

procedures with respect to research analysts that were reasonably designed to detect and

7

prevent those influences or manage those conflicts.
C. The Role o[the Research Analyst

8
9

1)

Research analysts were responsible for providing analyses of the financial outlook of

10

particular companies in the context of the business sectors in which those companies

11

operate and the securities markets as a whole.

12

2)

The Finn publishes research on pub1ic1y traded companies based upon analysts' examining,

13

among other things, financial information contained in public filings, questioning company

14

management, investigating customer and supplier relationships, evaluating companies'

15

business plans and the products or services offered, building financial models, and

16

analyzing competitive trends.

17

3)

After synthesizing and analyzing this infonnation. analysts produced research in the fonn

18

of full reports and more abbreviated fonnats that typically contained a rating, a price target,

19

and a summary and analysis of the factors that generated the rating and/or price target. The

20

Finn then distributed its analysts' research reports to the Firm's institutional clients, to the

21

Finn's sales force and to retai1 clients upon request. Research reports were also made

22

available to third party vendors, such as Bloomberg and First Call, who then made the

23

reports available to subscribers to those vendors. In addition, the rating, but not the analysis

24

contained in the research report, was published on Intemet websites such as Multex, for

25

viewing by the investing public. Similarly, UBS Warburg posted on its website (and

26

provided in hard copy if requested), monthly summaries conceming the companies covered

4

1

by its research analysts, the ratings issued, and any ratings changes from the previous

2

month. These summaries did not include any of the analyses contained in the actual

3

research reports.

4

4)

Analysts were required according to UBS Warburg policy to submit any proposed rating

5

upgrades or downgrades and initiations of coverage to an Investment Review Committee

6

("IRe") that consisted of compliance, institutional sales, equity capital markets and

7

research department personneL The IRe reviewed analysts' reports and approved rating

8

and target changes as well as initiations of coverage.

9

5)

Nevertheless, analysts were sometimes able to upgrade or downgrade ratings by requesting

10

and receiving approval of one of several designated members of Research Management,

11

who were also members of the IRe, rather than the full IRC, whenever that change in rating

12

was based upon breaking news. Because Firm analysts sometimes changed their ratings

13

based upon breaking news, upgrades or downgrades were authorized without the approval

14

of the full IRC in near1y one-third of the instances in which ratings were changed during the

15

Relevant Period.

16

6)

Analysts also made themselves available to the Firm's institutional and retail sales force to

17

answer questions about the sector and the covered companies. In addition, analysts

18

provided periodic research updates to the Finn's sales force through "morning calls" or

19

"morning notes," which are daily pre-market opcning discussions of the market sectors and

20

specific covered companies. Analysts also provided research updates through "blast" e-

21

mails and voice messages, which typically provide a rating and a more abbreviated analysis

22

than what is contained in a research report.

23

7)

During the Relevant Period, analysts were expected to make independent detenninations

24

regarding coverage, stock price targets and ratings whether to buy, sell or hold certain

25

stocks, without consideration of their research reports' potential impact upon Firm

26

investment banking business or the business of Finn investment banking clients.

5

1

8)

In the 1990's the importance of research issued by analysts increased as a result ofthe

2

dramatic growth in the number of individual investors and the availability of online trading.

3

Research coverage became a marketing tool, and issuers sometimes chose an investment

4

hank based upon the expectation that a certain analyst would cover the company's stock

5

favorably.

6

9)

As the performance and coverage ofresearch analysts became increasingly integral to the

7

awarding of investment banking business, the Finn encouraged its research analysts to

8

become more involved in investment banking activities, including marketing securities

9

issued by investment banking clients (primarily to the Finn's institutional clients) and
soliciting investment banking business.

10

D. Research Analyst Participation in Investment Banking Activities

11

12

1)

The Investment Banking Division at the Firm advised corporate clients and helped them

13

execute various financial transactions, including the issuance of stock and other securities.

14

The Finn frequently served as one of the underwriters in initial public offerings ("IPOs") -

15

the frrst public issuance of stock of a company that has not previously been traded - and

16

follow-on offerings of securities.

17

2)

During the relevant period, invesbnent banking was an important source of revenues and

18

profits for UBS Warburg. UBS Warburg's investment banking department reported global

19

revenues 0[$1.369 billion in 1999, $1.602 billion in 2000 and $1.369 billion in 2001,

20

representing nearly 15% ofUBS Warburg's global revenues during that time period.

21

3)

In addition to performing research functions, some of the Firm's research analysts

22

identified companies as prospects for investment banking services, participated in "pitches"

23

of the Finn's investment banking services to companies, and participated in "roadshows"

24

and other activities in connection with the marketing oflUlderwriting transactions. At

25

times, Firm research analysts were involved in meetings between companies. prior to their

26

IPO's, and some of the Finn's instimtional customers who had expressed an interest in

6

1

purchasing shares in those IPOs. These meetings would take place in various cities all over

2

the country in order to accommodate the institutional customers and were commonly

3

kndwn in the industry a" "analyst roadshows."

4

4)

During these roadshows, the analyst would discuss the issuer with the institutional

5

customers and would frequently arrange "one on one" meetings bernreen company

6

executives and managers of institutional clients who had expressed interest in investing.

7

These roadshows were considered to be a service provided by the Firm to both its

8

institutional clients as well as its investment banking clients.

9

5)

Research ana1ysts also participated in commitment committee and due diligence activihes

10

in connection with undenvriting activities and assisted the Investment Banking Department

11

in providing merger and acquisition and other advisory services to companies.

12

6)

The interactions between investment bankers and certain research analysts during the

13

Relevant Period, at times impacted the independence of those analysts' as they became

14

increasingly involved in the Firm's efforts to secure investment banking business. As a

15

result, an environment was created that may have led certain analysts to believe that they

16

were expected to initiate and maintain positive research about Finn clients.

17
E.

18

Participation in Investment Banking Activities was a Factor in Evaluating and
Compensating Research Analysts

19
20

1)

The compensation system at the Finn provided an incentive for research analysts to

21

participate in investment activities and to assist in generating investment banking business

22

for the Finn.

23

2)

The performance ofrescarch analysts was evaluated by Research Management through an

24

annual review process and analysts' bonuses were determined through this process, unless

25

an analyst had a guaranteed bonus set by contract in advance. The guaranteed bonuses for

26
7

1

the Firm's top analysts were frequently in the millions of dollars while the base salary was

2

typically in the $125,000 to $150,000 range.

3

3)

In addition to these guaranteed bonuses, six PaincWebbcr analysts were explicitly

4

guaranteed "investment banking bonuses", meaning that those analysts were entitled to

5

some portion of certain investment banking fees earned by PaincWebber.

6

4)

For example. two PaineWebber analysts were promised compensation equal to 15% of the

7

underwriting management fees earned in their respective sectors. In addition to the bonuses

8

paid to those analysts pursuant to PaineWebber's annual review process, those two analysts

9

received an additional $125.000 and $135,000, respectively, for the year 2000, because of
the investment banking fees earned by PaineWebber in their respective sectors.

10
11

5)

When UBS Warburg acquired the research and investment banking operations of

12

PaineWebbcr in November, 2000, the Finn removed the direct link. between investment

13

banking revenues and analyst compensation.

14

6)

the Finn's investment banking business as a factor in detennining bonus compensation.

15
16

The UBS annual evaluation process included an evaluation of each analyst's contribution to

7)

Each year, prior to bonuses being paid, UBS conducted a comprehensive evaluation process

17

that rated each analyst's performance and assigned analysts rankings in one of four

18

quartiles. As part of that process, analysts submitted self-evaluations, and other DES

19

employees with whom the analyst had had significant contact were also asked to submit

20

evaluations, including investment bankers.

21

8)

relating to the analyst's abilities to attract andlor maintain investment banking clients.

22
23

9)

26

For example, an investment banker at UBS Warburg evaluated one analyst as "the best
business builder in research I have ever known."

24
25

In describing the analysts' performance, the UBS bankers frequently included comments

10)

Similarly, Research Management considered investment banking contributions as a
component of analysts' performance evaluations. The Head ofUBS Warburg's Research

8

1

Division evaluated that same analyst as the "most prolific analyst at the firm when it comes

2

to generating investment banking revenues" and that he "manages the tightest coordination

3

between research and Lthe Corporate Finance Division] of any sector." This evaluation was

4

included in the section of the perfonnance review entitled "Accomplishment/Strengths."

5

11)

Furthennore, the Head ofUBS Warburg's Research Division, who was ultimately

6

responsible for evaluating analysts and determining the exact amount of their bonus

7

compensation, referenced analysts' contributions to investment banking business as one

8

factor in the evaluation of their perfonnance.

9

12)

The FiITIl also specifically requested that analysts, in writing their own self-evaluations,

10

include, among other criteria, an assessment of their contribution to the Firm's hlvestrnent

11

Banking Department. This led to a perception among analysts that contribution to

12

investment banking was a factor in compensation.

13

13)

In response to this request, one analyst described his own performance for the Firm by

14

highlighting his involvement with several investment banking deals done by the Finn

15

during the previous year. The analyst then boasted that he was responsible for generating

16

$15 million in investment banking revenue for the Firm during that time.

17

F. Investment Banking Interests Influenced the Finn's Decisions to Initiate and
Maintain Research Coverage

18
19

1)

In general, the Finn detennined whether to initiate and maintain research coverage based

20

upon investor interest in a company or based upon invesnnent banking considerations, such

21

as attracting companies to generate investment banking business or maintaining a positive

22

relationship with existing investment banking clients.

23

2)

As a matter of practice, the Finn initiated coverage on companies that engaged the Finn in

24

an investment banking transaction and maintained coverage for a period of time beyond the

25

transaction.

26
9

1

3)

Research analysts were aware that, in certain circumstances, their positive and continued

2

coverage of particular companies was an important factor for the generation of investment

3

banking business. Thus, some research analysts and investment bankers coordinated the

4

initiation and maintenance of research coverage based upon, among other things,

5

investment banking considerations.

6

4)

For example, analysts were required to seek authorization ITam Research Management prior

7

to dropping coverage of a company, unless the reason for dropping coverage was due the

8

departure of the covering analyst. However, when the company involved was an

9

investment banking client, the analyst was also expected to consult with the investment
banking personnel responsible to that client.

10
11

5)

Additionally, according to an e-mail by UBS Warburg Head of Global Technology

12

Investment Banking, it was an implicit condition in the UBS Warburg investment banking

13

agreements that UBS Warburg would continue to provide research coverage of Its clients

14

for a period of time following a transaction. Such implied promises to investment banking

15

clients impacted the Research Department's authority to make its own independent

16

determinations concerning the continuation of coverage.

17

6)

When a UBS Warburg analyst infonned the Head of the Research Department that he

18

intended to drop coverage of a particular company. he was asked whether there was any

19

"banking relationship" and was told to "check with" the banker who worked with that

20

company.

21

7)

Although coverage of the company was dropped in that instance, the lead banker of the

22

technology group at UBS Warburg reminded the research analyst and Research

23

Management of the implicit promise made during pitch meetings that coverage would be

24

maintained for a significant period of time: "The problem is that many companies ... in

25

asking for credentials for a pitch will ask directly if we arc meeting our research obligations

26
10

1

to the compan-ies we bank. They generally expect an IPO fee to justify coverage for three

2

years ... "

3

8)

In another instance, when a UBS Warburg research analyst -informed his banking

4

counterpart, that he intended to drop coverage of four biotechnology companies, the banker

5

forwarded that message to a member of Investment Banking Management who seot an e-

6

mail to the analyst stating that he wished "to have the opportunity to discuss future potential

7

revenue opportunities from these clients" before coverage was dropped.

8

9)

9

The Investment Banking Department also sometimes had an impact upon determinations
made by analysts regarding the initiation of coverage. When investment bankers became

10

aware of opportunities to cultivate investment banking business, they sometimes suggested

11

to the analyst in that sector that'coverage should be iniliated.

12

10)

For example, a Finn investment banker sent an e-mail to a Firm research analyst indicating

13

that a company with whom he had discussed investment banking business had asked "if

14

there was an interest by UBS Warburg to cover them from a research stand point." The

15

banker went on to say that he believed that 'The timing is good" for initiation of research

16

coverage of the company and offered to set up a meeting between the company and the

17

analyst.

18

11)

company to discuss a potential investment banking deal until "after I pick up coverage."

19
20
21

G. The Finn's Pitch Materials Contained Discussions of Research Coverage

1)

2)

26

Certain analysts understood that the issuance of positive research about an issuer was a pre~
condition to the Finn's obtaining the issuer's banking business.

24
25

During the relevant period, research coverage was an important factor considered by
companies in selecting a finn for an investment banking transaction.

22
23

Similarly, a Finn analyst informed. his banking cOlmterparts that they should wait to call a

3)

In competing for investment banking business from prospective issuers, the Finn typically

sent investment bankers to meet with company management in order to persuade the

11

1

company to select the Finn as one of the underwriters in a contemplated transaction.

2

Research analysts often accompanied bankers on these "pitch" meetings. At these

3

meetings, Finn investment bankers would present their level of expertise in the company's

4

sector and discuss their previous experience with other companies, as well as their view of

5

the company' 5 merits and likelihood of success.

6

4)

In some instances, the research analyst's coverage and impact on the market place

7

concerning companies under coverage was a component of the pitch presented by the Firm.

8

As a result of these presentations, certain issuers selected an investment bank because of the

9

reputation of the analyst that would cover the company's stock and the issuer's belief that
the coverage would be positive.

10
11

5)

Furthermore, certain research analysts who covered the company's sector often worked

12

with investment bankers to prepare the Finn's pitch presentation and attended the pitch

13

meeting.

14

6)

In preparation for each presentation, the investment bankers,

~ometimes

with an analyst's

15

input, prepared a "pitch book" that was distributed at the meeting and contained a summary

16

of the Firm's presentation.

17

7)

Some pitch books contained information relating to the company, its competition, the sector

18

in which it operated and the nature of the services the Finn could provide to the company

19

and its shareholders after the completion of a potential offering. Additionally, Firm pitch

20

books sometimes contained implicit representations that the Finn would continue to

21

provide service to the issuer after the offering by providing research coverage about the

22

company.

23

8)

Some pitch books contained information indicating that a specific analyst would cover the

24

company and included data demonstrating how that analyst's positive comments about

25

other companies in the sector had had a direct positive impact upon the stock prices of those

26

companIes.

12

1

9)

For example, the pitch book presented to IDS Uniphase by PaineWebber. discussed the

2

impact that PaineWebber research had on covered stocks by including a graphic depicting

3

the performance of stocks on the Firm's "Buy List" as opposed to stocks on the Finn's

4

"Attractive List" and "Neutral List." At the top of the graphic, PaineWebber quoted a

5

report from Reuters which stated, "Shares of semiconductor companies specializing in

6

chips for the communications market rose on Thursday after PaineWebber published a

7

report citing the sector's growth prospects."

8

10)

Similarly, in a pitch book presented to Avant Irnmunotherapeutics, Inc., PaineWebber

9

presented a slide entitled "Demonstrated Strength in Equity Trading and Research." One of

10

the sub-topics on the slide stated, "Buy and attractive recommendations have outperformed

11

the S&P 500 by 84 percentage points for the period 1/90 through 12/99" while "Sell and

12

unattractive ratings have llllderperforrned the S&P 500 by 361 percentage points for the

13

period 1/90 through 12/99."

14

II)

Because analysts often participated in the Finn's efforts to win investment banking

15

business, analysts were sometimes subjected to competing pressures after a stock became

16

publicly traded. The type of infonnation contained in the pitch books, such as the examples

17

above, implied to issuers that the Finn would provide positive research coverage if selected

18

for an inveshnent banking transaction, and that such coverage could result in rising stock

19

prices for those companies.

20

H.

21

1)

Research Analysts RareJy Issued Neutral or Negative Ratings

During the relevant period, PaineWebber's rating system allowed research analysts to

22

assign one of four ratings to a stock: "Buy", defined as total retum expected to exceed that

23

oftbe S&P 500 by 20 percentage points or more over the next 12 months; "Attractive", 12

24

month total return potential that is 10-20 percentage points greater than the market's;

25

"Neutral", 12 month total return potential within 10 percentage points of the markefs;

26
13

1

"Unattractive", expected to underperfonll the market by more than to percentage points on

2

a total return basis over the next 12 months.

3

2)

During the relevant period, UBS Warburg's rating system differed slightly from

4

PaineWebber's and allowed research analysts to assign one of five ratings to a stock:

5

"Strong Buy", defined as greater than 20% excess return potential; "Buy", positive excess

6

return potential; "Hold", low excess return poteritial; "Reduce", negative excess return

7

potential; "Sell", greater than 20% negative excess retilln potential. All of these ratings

8

related to a 12 month time horizon.

9

3)

During the relevant period, the level of the price target and the strength of the

10

recommendation placed on a stock by covering analysts sometimes had a significant impact

11

on the stock price. Investment bankers and issuers, being fully aware of the potential

12

impact of analysts' recommendations, were motivated to seek research coverage containing

13

positive recommendations.

14

4)

fu fact, certain analysts considered the investment banking implications for the Finn when

15

contemplating issuing even a neutral rating about an investment banking client. For

16

example, a member of Equity Sales Management, sent an e-mail to one ofUBS Warburg's

17

tclecom analysts stating "The salesforce is extremely frustrated with your research, price

18

targets, ratings .... They feel that you're being somewhat flippant and not taking

19

responsibility for your recommendations and for having lost hundreds of millions of dollars

20

for people." The analyst responded that he would never utihze a Hold rating on a stock

21

unless one of two conditions occurred: "1) if I believe the company is about to go

22

bankrupt; 2) if there is no investment banking business to be had there."

23

5)

Notwithstanding that PaincWebber had four available ratings and UBS Warburg had five,

24

the Firm's research analysts rarely issued ratings other than "Strong Buy" and '''Buy'' on the

25

stocks of investment banking clients. Out of several thousand companies covered by UBS

26
14

1

Warburg during the relevant period, UBS Warburg issued only seven "Hold" ratings and

2

two '''Sell'' ratings on companies with which 1t had an investment banking relationship.

3

6)

Similarly. from July I, 1999 until the time ofthe merger, PaineWebber issued only sixteen

4

"Neutral" ratings and five "Unattractive" ratings on companies with which it had an

5

investment banking relationship.
I. In Certain Instances. the Firm Published Exaggerated or Unwarranted Research

6
7

1)

On several occasions, the conflicts of interest discussed above resulted in analysts

8

publishing ratings and/or recommendations that were exaggerated or unwarranted, and/or

9

contained opinions for which there was no reasonable basis. The following are examples of

10
11

how these conflicts affected the research:

2)

12
13

In April of 1998, UBS Warhurg served as the lead manager on an IPO fOT Triangle
Phannaceuticals ("Triangle") and received $1.8 million in investment banking fees.

3)

Notwithstanding a market capitalization value of approximately $352,000,000, in

14

November of 1999, Triangle had yet to earn any revenue. Rather, investor optimism for the

15

stock was based upon the anticipated approval by the Food and Drug Administration

16

("FDA") of several new drugs, including its "lead HIV drug", Coactinon.

17

4)

In a research report issued on October 8, 1999, the UBS Warburg research analyst who

18

covered Triangle issued a research report that maintained a "Buy" rating while relaying

19

news to investors that a study of the drug Coactinon had proved "inconclusive." TIle

20

analyst also wrote that the fonn of testing used by Triangle to gain approval from the FDA

21

had been used before but "had been in less favor recently," and that accordingly it "is

22

unclear what the FDA's requirements will now be" for testing the mug.

23

5)

On December 10, 1999, the FDA infonned the company that it would require an additional

24

round of testing, which would cause at least a substantial delay, and perhaps ultimately a

25

cancellation, ofthe release and sale ofthe drug. As a result thc stoek price fell more than

26

$3 -- or 23% -- from S15.63 to $12.00 on the date of the announcement.

15

1

6)

On that same day, the analyst published a new research report in which she relayed the

2

news to investors but maintained her "Buy" rating, based in part, according to the report,

3

upon the analyst's belief that a different drug in development by Triangle was the

4

company's "most important near-tenn opportunity."

5

7)

The analyst spoke to the UBS Warburg sales force before the market opened following

6

Triangle's annQlUlCement ofthc FDA's decision and made a statement in fonn orin

7

substance that the FDA's action had been an anticipated possibility notwithstanding the

8

analyst's "Buy" rating on the stock.

9

8)

Following that call, a member ofUBS Warburg's Equity Trading Management contacted

10

the analyst bye-mail and expressed disappointment that the analyst anticipated that the

11

FDA might take this action but had failed to adequately emphasize that possibility to the

12

sales force.

13

9)

The analyst responded that her failure to emphasize negative infonnation regarding

14

Triangle was, at least partially, a result of the analyst's allegiance to the investment banking

15

client: "Triangle is a very important client of [the finn]. We could not go out with a big

16

research call trashing their lead product, although we had a feeling the FDA might balk.

17

Had we been right or wrong, it would have been a disaster. I just wanted the salesforce to

18

know we were not surprised, and that where appropriate we had had some conversations

19

with the buyside. Sorry this was not conveyed."

20

10)

21

22

Similarly, in September 1999, UBS Warburg acted as a co~lead underwriter ofInterspeed's
IPO and received approximately $700,000 in investment banking fees as a result.

11)

In October 1999, the analyst initiated coverage on Interspeed vvith a "Buy" rating and a $15

23

price target and maintained tbat position for several months. On January 3, 2000, the

24

Firm's analyst received an e-mail from a junior analyst who asked what to do if

25

Interspeed's annual report reflects inventory and a sales breakout which "differ materially

26
16

1

from what we have in the model." The junior analyst also remarked that Interspeed should

2

"get new auditors) their cash flow statement doesn't add up."

3

12)

That same day, the analyst issued a research report stating the Interspeed had fallen

4

I'dramatically short on the top line" in the prior quarter "due to various consumer financing

5

and delivery issues." Additionally, the analyst issued the "Buy" rating in spite of the fact

6

that the stock price had risen above the analyst's price target.

7

13)

Two days later, on January 5, 2000, the analyst instructed a member of the Firm's sales

8

force, "Don't put people into Interspeed - very risky." Nevertheless, the analyst maintained

9

his Buy rating on the stock.

10

14)

Approximately 15 minutes later, the recipient of that e-mail replied, asking "so why is ispd

11

[stock symbol for Interspeed] a short?" The analyst replied, "Just lumpy revenue, some

12

stuffing of channel, creative accounting."

13

15)

The analyst'S reference to "customer financing and delivery issues" in his January 3rd report

14

should have more fully described his concern that Interspeed was suffering from lumpy

15

revenue or channel stuffing.

16

16)

A week after that, on January II, 2000, the ana1yst received a question from an institutional

17

sales force member asking about Interspeed. He responded, I'SE CAREFUL about being

18

long Interspeed. They will report a great number for the December quarter, at least on the

19

surface of things, but the quality of that number is not necessarily self-evident." (emphasis

20

in the original).

21

17)

On February 4, 2000, the UBS Warburg analyst issued another research report following

22

Interspeed's announcement of its fourth quarter results, which exceeded the analyst's

23

expectations. In that report, the analyst reiterated his "Buy" rating and raising his price

24

target from $15 to $28.

25
26

18)

On March 20, 2000, while the analyst still maintained his "Buy" rating and $28 price target
and with the stock price exceeding that target, the analyst sent an e-mail to lJBS Warburg's

17

I

sales force infonning them that another company had developed a product to compete with

2

Interspeed. One of the members of the sales force responded, "This sounds like a short ...

3

correct? (Off' the record, of course)." The analyst responded, "YES." However, the

4

analyst still maintained the "Buy" rating.

5

19)

On May 31, 2000, the analyst sent an e-mail to two institutional customers saying that "The

6

two shorts of the group I would suggest are (1) [another issuer] and (2) Interspeed. I'd be

7

wary of shorting any of the others." Nevertheless, the analyst still maintained his "Buy"

8

rating on Interspeed.

9

20)

On July 21,2000, the analyst dropped lhe rating on Interspeed from a "Buy" to a "Hold".

J. UBS Warburg Received and Made Payments for Research

10
II

1)

Warburg did not participate for the issuance of research during the relevant time period.

12

13

UBS Warburg received payments from the lead manager of offerings in which UBS

2)

During the relevant period, UBS Warburg received a payment of $100,000 fi:om an outside

14

finn in connection with the offering ofFlextronies International, Ltd. The cover letter

15

enclosing the check indicated that the check wa"l a "special research check." However,

16

UBS Warburg failed to disclose in its research reports concerning Flextronics that it had

17

received the payment, nor did it disclose the source or amount of the payment.

18

3)

During the relevant period, UBS Warburg also received a payment from an outside firm in

19

the amount of approximately $113,000 in cOllllection with the offering of Atmel, Inc. The

20

cover letter enclosing the check stated that the check represented "guaranteed economics

21

for research." However, UBS Warburg failed to disclose in its research reports concerning

22

Atmel that it had received the payment, nor did it disc10se the source or amount of the

23

payment.

24

4)

During the rclevaat period, UBS Warburg also paid a "research fee" of$150,000 at the

25

direction ofthe issuer, to two broker-dealers in conjunction with the underwriting

26

transaction of Netapia, Inc. in which UBS Warburg was the lead-manager. However, UBS

18

1

Warburg did not take steps to ensure that this broker-dealer disclosed in its research reports

2

that it had been paid to issue research. Further UBS Warburg did not disclose or cause to

3

he disclosed the details of these payments.

4

5)

During the relevant period, DES Warburg also made several payments totaling

5

approximately $283,000, at the direction of the issuer, for "research" to broker-dealers in

6

conjunction with an underwriting transaction of Espeed, Inc., in which UBS Warburg was

7

the lead manager. However, UBS Warburg did not take steps to ensure that this broker-

8

dealer disclosed in its research reports that it had been paid to issue research. Further UBS

9

Warburg did not disclose or cause to be disclosed the details of these payments.

10

K. The Finn Failed To Adequately Supervise Its Research and Investment Banking
Departments

11
12

1)

While one ofthe roles of research analysts was to produce objective research, the Firm also

13

encouraged them to participate in investment banking activities. As a result of the

14

foregoing, these analysts were subject to investment banking influences and conflicts of

15

interest between supporting the Film's investment banking business and publishing

16

objective research.

17

2)

18
19

The Finn badlrnowledge of these investment banking influences and conflicts of interest
yet failed to manage them adequately to protect the objectivity of its published research.

3)

The Finn failed to establish and maintain adequate policies, systems and procedures

20

reasonably designed to ensure the objectivity of its published research. Although the Firm

21

had some policies governing research analyst activities during the relevant period, these

22

policies were not adequate to fully address the conflicts of interest that existed.

23

II.

24

CONCLUSIONS OF LAW

25

1) The Commissioner has jurisdiction over this matter pursuant to 6 Del. .k § 7325.

26

2) The Commissioner finds that the Firm violated 6 Del. C. § 7316(a)(7) by:
19

I

i)

engaging in the acts and practices that created or maintained inappropriate influence

2

by the Investment Banking Department over research analysts, therefore imposing

3

conflicts of interest on its research analysts, and failing to manage these conflicts in

4

an adequate or appropriate manner;

5
6
7

ii) issuing research reports that were affected by the conflicts of interest imposed on its
research analysts as described above;

iii) making payments for research to other broker-dealers not involved in underwriting

8

transactions when the Firm knew that these payments were made, at least in part, for

9

research coverage, and by failing to disclose or cause to be disclosed in offering

10

11

documents or elsewhere the fact of such payments; and
lv) receiving payments in conjunction with underwriting transactions from outside

12

entities for research issued without disclosing receipt ofthose payments to the

13

public as required by Section 17(b) of the Securities Act ofl933, as amended.

14

3) The Firm violated 6 Del. C. § 73 16(a)(1 0) by failing to establish and maintain adequate

15

policies, systems and procedures for supervision and control of the Research and Investment

16

Banking Departments reasonably designed to detect and prevent the foregoing investment

17

banking influences and manage the conflicts of interest to assure compliance with applicable

18

securities laws and regulations.

19

4) The Commissioner finds the following relief appropriate and in thc public interest.

20

ill.

21

ORDER

22

On the basis of the Findings of Fact, Conclusions of Law, and UBS Warburg's and UBS

23

PaineWebber's consent to the entry of this Order, for the sole purpose of settling this matter, prior to a

24

hearing and without admitting or denying any of the Findings of Fact or Conclusions of Law,

25
26

IT IS HEREBY ORDERED:
1) This Order concludes the investigation by the Commissioner and any other action that the

20

1

Commissioner could commence lUlder applicable Delaware law on behalf of the State of Delaware

2

as it relates to the Firm, relating to certain research practices at the Firm descnoed herein.

3

2) The Firm will CEASE AND DESIST from violating the Delaware Securities Act (6 Del. C. Chap.

4

73) in connection with the research practices referenced in this order and 'will comply with the

5

Delaware Securities Act in connection with the research practices referenced in this Order and will

6

comply with the undertakings of Addendum A, incorporated herein by reference.

7

3) As a result of the Findings of Fact and Conclusions of Law contained in this Order, the Firm

8

shal1 pay a total amount of $80,000,000.00. This total amount shan be paid as specified in the

9

SEC Final Judgment as follows:

10

a) $25,000,000 to the states (50 states, plus the District of Columbia and Puelto Rico) (the

11

Firm's offer to the state securities regulators hereinafter shall be called the "state settlement

12

offer"). Upon execution ofthis Order, the Finn shall pay the sum of $250,000 of this

l3

amount to the Commissioner as a civil monetary penalty pursuant to 6 Del. C. § 7325, to be

14

deposited in the Iuvestor Protection Fund, 6 Del. C. § 7329. The total amount to be paid by

15

the Finn to state securities regulators pursuant to the state settlement offer may be reduced

16

due to the decision of any state securities regulator not to accept the state settlement offer.

17

In the event another state securities regulator detennines not to accept the Finn's state

18

settlement offer. the total amount of the Delaware payment shall not be affected, and shall

19

remain at $250,000;

20
21
22
23
24
25

b) $25,000,000 as disgorgement of commissions, fees and other monies as specified in the
SEC Final Judgment;

c) $25,000,000, to be used for the procurement of independent research, as described in the
SEC Final Judgment;

d) $5,000,000, to be used for investor education, as described in Addendum A, incorporated

by reference herein.

26
21

1

4) If payment 15 not made by the Firm or ifthe Finn defaults in any of its obligations set forth in

2

this Order, the Commissioner may vacate this Order. at its sole discretion, upon 10 days notice

3

to the Firm and without opportunity for administrative hearing.

4

5) The Finn agrees that it shall not seek or accept, directly or indirectly, reimbursement or

5

indemnification, including but not limited to payment made pursuant to any insurance policy,

6

with regard to all penalty amounts that the Finn shall pay pursuant to this Order or section II of

7

the SEC Final Judgment, regardless of whether such penalty amounts or any part thereof are

8

added to the Distribution Fund Account referred to in the SEC Final Judgment or otherwise

9

used for the benefit of investors. The Finn further agrees that it shall not claim,

ass~,

or apply

10

for a tax deduction or tax credit with regard to any state, federal or local tax for any penalty

11

amounts that the Firm shall pay pursuant to this Order or section II of the SEC Final Judgment,

12

regardless of whether such penalty amounts or any part thereof are added to the Distribution

13

Fund Account referred to in the SEC Final Judgment or otherwise used for the benefit of

14

investors. The Firm understands and acknowledges that these provisions are not intended to

15

imply that the State of Delaware would agree that any other amounts the Finn shall pay

16

pursuant to the SEC Final Judgment may be reimbursed or indemnified (whether pursuant to an

17

insurance policy or othenvise) under applicable law or may be the basis for any tax deduction

18

or tax credit with regard to any state, federal or local tax.

19

6) This Order is not intended by the Commissioner to subject any Covered Person to any

20

disqualifications under the laws of any state, the District of Columbia or Puerto Rico

21

(collectively, "'State"), including, without limitation, any disqualifications from relying upon

22

the State registration exemptions or State safe harbor provisions. "Covered Person" means the

23

Finn, or any ofi1s officers, directors, affiliates, current or fanner employees, or other persons

24

that would othclWise be disqualified as a result of the Orders (as defined below).

25
26

7) The SEC Final Judgment, the NYSE Stipulation and Consent, the NASD Letter of Acceptance,
Waiver and Consent, this Order and the order of any other State in related proceedings against

22

1

the Finn (collectively, the "Orders") shall not disqualify any Covered Person from any business

2

that they otherwise are qualified, licensed or pennitted to perfonn under the applicab1e law of

3

Delaware and any disqualifications from relying upon this state's registration exemptions or

4

safe harbor provisions that arise from the Orders arc hereby waived.

5
6

8) The Orders shall not disqualify any Covered Person from any business that they othenvise are
qualified, licensed or permitted to pcrfolm under applicable state law.

7

9) For any person or entity not a party to this Order, this Order does not limit or create any private

8

rights or remedies against the Finn including, without limitation, the use of any e-mails or other

9

docmnents of the Finn or of others regarding research practices, or limit or create liability of the

10

11

Finn, or limit or create defenses of the Finn to any claims.

10) Nothing herein shall preclude the State of Delaware, -its departments, agencies, boards,

12

commissions, authorities, political subdivisions and corporations, other than the Commissioner

13

and only to the extent set forth in paragraph 1 above, (collectively, "'State Entities") and the

14

officers, agents or employees of State Entities from asserting any clrums, causes of action, or

15

applications for compensatory, nominal and/or punitive damages, administrative, civil,

16

criminal. or injunctive relief against the Finn in cOImection with certain research practices at

17

the Firm.

18

19

Dated this

JI r;;ay Of.5er~, 2003.

20
BY ORDER OF THE SECURITIES COMMISSIONER OF THE STATE OF DELAWARB

21
\

22
23

P

Se urities C mmissioner

24
25
26
23

I

CONSENT TO ENTRY OF ADMINISTRATNE ORDER

2

BY UBS SECURITIES LLC, flk/a UBS W ARBURG LLC

3

UBS SECURITIES LLC, fOimerly known as UBS Warburg LLC, hereby acknowledges that it

4

has been served with a copy of this Administrative Order, has read the foregoing Order, is aware of its

5

right to a hearing and appeal in this matter, and has waived the same.
UBS SECURITIES LLC admits the jurisdiction of the Securities Commissioner of the

6
7

Division of Securities of the State of Delaware Department of Justice ("Commissioner"), neither

8

admits nor denies the Findings of Fact and Conclusions of Law contained in this Order; and consents

9

to entry of this Order by the Commissioner as settlement of the issues contained in this Order.
UBS SECURITIES u..C states that no promise of any kind or nature whatsoever was made to

10
II

it to induce it to enter into this Order and that it has entered into this Order voluntarily.

~t,,(/.1:- O.''l-if.5..,te. ....,

12

13
14
IS

represents thathe/she is

SECURITIES LLC and J1:o,Jtv~<-<C- J

~-'J

o,/'cC-iv-ofUBS

represents that he/she is

~''') {):r<HV ofUBS SECURITIES LLC and that, as such, they have been authorized by

UBS SECURITIES LLC to enter into this Order for and on behalf ofUBS SECURITIES LLC.
Dated this31.· day OfJ;Pfifr-6 '"'-

,2003.

16
17

18

19
20
21

22

UBS Securities LLC
flk/a UBS Warburg LLC

BY:~··

Title: ~'.,? [);rrc.!v- 4
C;U-I
(~( C;;~H (
SUBSC!WlED
RN TO before me
t
day of
2003

23

~'o,

. t-pui,liF8

24

N

25

My commission expires:

26

$

SUBSCRIBED AND~WORN TO before

~t}6g--

.

CYNTHIA M. WALSHE'

Notal}' -Public, State of Co

fl,
.
No.1·1~7eO nnsctfcut.-./
~ ,~ Comnliss/Oil EXPJresA
3
~
.'
ug. 1,20pe

'" ...~W"'

cr

My commission expires:
LAURIE Y. INGRAM
Notary Publ1c,$tate of Connecticut

No. 1293"

My Commission Expires ~uly 31,2006

1

CONSENT TO ENTRY OF ADMINISTRATNE ORDER

2

BY UBS FINANCIAL SERVICES INC., l7kal UBS PAINEWEBBER INC.
UBS FINANCIAL SERVICES INC., formerly known as UBS PaineWebber Inc., hereby

3
4

aclmowledges that it has been served with a copy of this Administrative Order, has read the foregoing

5

Order, is aware of its right to a hearing and appeal in this matter, and has waived the same.
UBS FINANCIAL SERVICES INC. admits the jurisdiction ofthe Securities Commissioner of

6

7

the Division of Securities of the State of Delaware Department of Justice ("Conunissioner"), neither

8

admits nor denies the Findings of Fact and Conclusions of Law contained in this Order; and consents

9

to entry of this Order by the Commissioner as settlement of the issues contained in this Order.
UBS FINANCIAL SERVICES INC. states that no promise of any kind or nature whatsoever

10
11

12
13
14

15

was made to it to induce it to enter into this Order and that it has entered into this Order voluntarily.

=r....A

IF~",?\ 'P

representsth~heis &~rJ<.. (~'>~~
of
UBS FINANCIAL SERVICES INC. and \:!ol.>$« $; Ivu
represents that he/she is
mwhv( V;ct- it,t\sl1.,,+OfUBS FINANCIAL SERVICES INC. and that, as such, they have
been authorized by UBS FINANCIAL SERVICES INC. to enter into this Order for and on behalf of
UBS FINANCIAL SERVICES INC.

16

l..t

t6u;""t

18

UBS Financial Services Inc.
l7kIa UBS Painewebber~InC
..

,2003.
UBSFi ncial Services Inc.
flk/a
Pai eWe her

19

BY//-Q.;€ ~

By:

20

Title:

21

SUBSCRIBED ~WO, TO before me
this ~? day of
< I S , 2003

Dated this
17

22

23
24

25

26

day of

~~nJ

Notary Public
My commission expires:

r

ll..!V"4----4f'J+--I-II'~4:---

L'

Title:£~-f3S rJ(.n41JaV
fG0, '::htc.

SUBSC
ED AND SWORN;rO before
me this Q!l" day of ~ ,2003

Iii
~oERSEY
1JI!.«27/lVt

Notary PublicMy~3, 2007

Addendum A

Undertakings
The finn shall comply with the following undertakings:

I.

Separation of Research and Investment Banking
1. Reporting Lines. Research and Investment Banking will be separate
units with entirely separate reporting lines within the firm - i.e., Research
will not report directly or indirectly to or throngh Investment Banking.
For these purposes, the head of Research may report to or through a
person or persons to whom the head of Investment Banking also reports,
provided that such person or persons have no direct responsibility for
Investment Banking or investment banking activities.
a. As used throughout this Addendum, the term "firm" means the
Respondent, Respondent's successors and assigns (which, for these
purposes, shall include a successor or assign to Respondent's
investment banking and research operations), and their affiliates,
other than "exempt investment adviser affiliates."
b. As used throughout this Addendum, the term "exempt investment
adviser affiliate" means an investment adviser affiliate (including
for these purposes, a separately identifiable department or division
that is principally engaged in the provision of investment advice to
managed accounts as governed by the Investment Advisers Act of
1940 or investment companies under the Investment Company Act
of 1940) having no officers (or persons performing similar
functions) or employees in common with the finn (which, for
purposes of this Section Ll.b, shall not include the investment
adviser affiliate) who can influence the activities of the firm's
Research personnel or the content of the finn's research reports;
provided that the finn (i) maintains and enforces written policies
and procedures reasonably designed to prevent the firm, any
controlling persons, officers (or persons performing similar
functions), or employees of the firm from influencing or seeking to
influence the activities of Research personnel of, or the content of
research reports prepared by the investment adviser affiliate; (ii)
obtains an annual independent assessment of the operation of such

policies and procedures; and (iii) does not furnish to its customers
research reports prepared by the investment adviser affiliate or
otherwise use such investment adviser affiliate to do indirectly
what the firm may not do directly under this Addendum.
c. As used throughout this Addendum, the term "Investment
Banking" means all firm personnel engaged principally in
investment banking activities, including the solicitation of issuers
and structuring of public offering and other investment banking
transactions. It also includes all firm personnel who are directly or
indirectly supervised by such persons and all personnel who
directly or indirectly supervise such persons, up to and including
Investment Banking management.
d. As used throughout this Addendum, the term "Research" means all
firm personnel engaged principally in the preparation and/or
publication of research reports, including firm personnel who are
directly or indirectly supervised by such persons and those who
directly or indirectly supervise such persons, up to and including
Research management.
e. As used throughout this Addendum, the term "research report"
means any written (including electronic) communication that is
furnished by the firm to investors in the U.S. and that includes an
analysis of the common stock, any security convertible into
common stock, or any derivative thereof, including American
Depositary Receipts (COllectively, "Securities"), of an issuer or
issuers and provides information reasonably sufficient upon which
to base an investment decision; provided, however, that a "research
report" shall not include:
l.

the following communications, if they do not include
(except as specified below) an analysis, recommendation or
rating (e.g., buy/selllhold, under perform/market
perform/outperform, underweight/market
weight/overweight, etc.) of individual securities or issuers:
1. reports discussing broad-based indices, such as the
Russell 2000 or S&P 500 index;

2

2. reports commenting on economic, political or market
(including trading) conditions;
3. technical or quantitative analysis concerning the
demand and supply for a sector, index or industry
based on trading volume and price;
4. reports that recommend increasing or decreasing
holdings in particular industries or sectors or types of
securities; and

5. statistical summaries of mUltiple companies' financial
data and broad-based summaries or listings of
recommendations or ratings contained in previouslyissued research reports, provided that such summaries
or listings do not include any analysis of individual
cOlnpanies; and
11.

the following communications, even if they include
information reasonably sufficient upon which to base an
investment decision or a recommendation or rating of
individual securities or companies:
1. an analysis prepared for a current or prospective
investing customer or group of current or prospective
investing customers by a registered salesperson or
trader who is (or group of registered salespersons or
traders who are) not principally engaged in the
preparation or pUblication of research reports; and
2. periodic reports, solicitations or other
communications prepared for current or prospective
investment company shareholders (or similar
beneficial owners of trusts and limited partnerships)
or discretionary investment account clients, provided
that such communications discuss past perfonnance or
the basis for previously made discretionary
investment decisions.

2. LegaVCompliance. Research will have its own dedicated legal and

3

compliance staff, who may be a part of the firm's overall
compliancellegal infrastructure.
3. Budget. For the frrm's first fiscal year following the entry of the Final
Judgment in the SEC's action against Respondent in a related
proceeding ("Final Judgment") and thereafter, Research budget and
allocation of Research expenses will be determined by the firm's senior
management (e.g., CEO/Chairman/management committee, other than
Investment Banking personnel) without input from Investment Banking
and without regard to specific revenues or results derived from
Investment Banking, though revenues and results of the firm as a whole
may be considered in determining Research budget and allocation of
Research expenses. On an annual basis thereafter, the Audit Committee
of the finn's holding/parent company (or comparable independent
persons/group without management responsibilities) will review the
budgeting and expense allocation process with respect to Research to
ensure compliance with this requirement.
4. Physical Separation. Research and Investment Banking will be
physically separated. Such physical separation will be reasonably
designed to prevent the intentional and uuintentional flow of information
between Research and Investment Banking.
5. Compensation. Compensation of professional Research personnel will
be determined exclusively by Research management and the firm's
senior management (but not including Investment Banking personnel)
using the following principles:
a. Investment Banking will have no input into compensation
decisions.
b. Compensation may not be based directly or indirectly on
Investment Banking revenues or results; provided, however, that
compensation may relate to the revenues or results of the finn as a
whole.
c. A significant portion of the compensation of anyone principally
engaged in the preparation of research reports (as defined in this
Addendum) that he or she is required to certifY pursuant to tlle U.S.
Securities and Exchange's ReguJation Analyst Certification
4

("Regulation AC") (such person hereinafter a "lead analyst") must
be based on quantifiable measures of the quality and accuracy of
the lead analyst's research and analysis, including his or her ratings
and price targets, if any. In assessing quality, the firm may rely on,
among other things, evaluations by the firm's investing customers,
evaluations by the firm's sales personnel and rankings in
independent surveys. In assessing accuracy, the firm may use the
actual performance of a company or its equity securities to rank its
own lead analysts' ratings and price targets, if any, and forecasts, if
any, against those of other firms, as well as against benchmarks
such as market or sector indices.
d. Other factors that may be taken into consideration in detennining
lead analyst compensation include: (i) market capitalization of,
and the potential interest of the firm's investing clients io research
with respect to, the industry covered by the analyst; (ii) Research
management's assessment of the analyst's overall performance of
job duties, abilities and leadership; (iii) the analyst's seniority and
experience; (iv) the analyst's productivity; and (v) the market for
the hiring and retention of analysts.
e. The criteria to be used for compensation decisions will be
determined by Research management and the firm's senior
management (not including Investment Banking) and set forth in
writing in advance.
f. Research management will document the basis for each
compensation decision made with respect to (i) anyone who, in the
last 12 months, has been required to certify a research report (as
defined in this Addendum) pursuant to Regulation AC; and (ii)
anyone who is a member of Research management (except in the
case of senior-most Research management, in which case the basis
for each compensation decision will be documented by the firm's
senior management).
On an annual basis, the Compensation Committee of the firm's
holding/parent company (or comparable independent persons/group
without management responsibilities) will review the compensation
process for Research personnel. Such review will be reasonably

5

designed to ensure that compensation decisions have been made in a
manner that is consistent with these requirements.
6. Evaluations. Evaluations of Research personnel will not be done by, nor
will there be input from, Investment Banking personnel.
7. Coverage. Investment Banking will have no input into company-specific
coverage decisions (i.e., whether or not to initiate or tenninate coverage
of a particular company in research reports furnished by the finn), and
investment banking revenues or potential revenues will not be taken into
account in making company-specific coverage decisions; provided,
however, that this requirement does not apply to category-by-category
coverage decisions (e.g., a given industry sector, all issuers underwritten
by the firm, companies meeting a certain market cap threshold).
8. Tennination of Coverage. When a decision is made to terminate
coverage of a particular company in the firm's research reports (whether
as a result of a company-specific or category-by-category decision), the
firm will make available a fmal research report on the company using the
means of dissemination equivalent to those it ordinarily uses; provided,
however, that no final report is required for any company as to which the
firm's prior coverage has been limited to purely quantitative analysis.
Such report will be comparable to prior reports, unless it is impracticable
for the finn to produce a comparable report (e.g., if the analyst coveling
the company andlor sector has left the firm). In any event, the fical
research report must disclose: the firm's termination of coverage; and
the rationale for the decision to terminate coverage.
9. Prohibition on Soliciting Investment Banking Business. Research is
prohibited from participating in efforts to solicit investment banking
business. Accordingly, Research may not, among other things,
participate in any "pitches" for investment banking business to
prospective investment banking clients, or have other communications
with companies for the purpose of soliciting investment banking
business.
to.Firewalls Between Research and Investment Banking. So as to reduce
further the potential for conflicts of interest or the appearance of conflicts
of interest, the finn must create and enforce firewalls between Research
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and Investment Banking reasonably designed to prohibit all
communications between the two except as expressly described below:
a. Investment Banking personnel may seek, tlrrough Research
management (or an appropriate designee with comparable
management or control responsibilities ("Designee"» or in the
presence of internal legal or compliance staff, the views of Research
personnel about the merits ofa proposed transaction, a potential
candidate for a transaction, or market or industry trends, conditions or
developments. Research personnel may respond to such inquiries on
these subjects through Research management or its Designee or in the
presence of intemallegal or compliance staff. In addition, Research
personnel, through Research management or its Designee or in the
presence of internal legal or compliance staff, may initiate
communications with Investment Banking persOlUlel relating to
market or industry trends, conditions or developments, provided that
such communications are consistent in nature with the types of
communications that an analyst might have with investing customers.
Any communications between Research and Investment Banking
personnel must not be made for the purpose of having Research
personnel identify specific potential investment banking transactions.
h. In response to a request by a commitment or similar committee or
subgroup thereof, Research persOlUlel may communicate their views
about a proposed transaction or potential candidate for a transaction to
the committee or subgroup thereof in connection with the review of
such transaction or candidate by the committee. Investment Banking
personnel working on the proposed transaction may participate with
the Research personnel in these discussions with such committee or
subgroup. However, the Research personnel also must have an
opportunity to express their views to the committee or subgroup
outside the presence of such Investment Banking personnel.
c. Research personnel may assist the firm in confirming the adequacy of
disclosure in offering or other disclosure documents for a transaction
based on the analysts' conununications with the company and other
vetting conducted outside the presence of Investment Banking
personnel, but to the extent communicated to Investment Banking
personnel, such communication shall only be made in the presence of
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underwriters' or other counsel on the transaction or internal legal or
compliance staff.
d. After the firm receives an investment banking mandate, or in
connection with a block bid or similar transaction, Research personnel
may (i) commrnticate their views on the structuring and pricing of the
transaction to personnel in the firm's equity capital markets group,
which group's principal job responsibility is the pricing and
structuring of transactions (including by participating with the firm's
equity capital markets group in the preparation of internal-use
memoranda and other efforts to educate the sales force), and (ii)
provide to such personnel other information obtained from investing
customers relevant to the pricing and structuring of the transaction.
e. Research personnel may attend or participate in a widely-attended
conference attended by Investment Banking personnel or in which
Investment Banking personnel participate, provided that the Research
personnel do not participate in activities otherwise prohibited herein.
f. Research and Investment Banking personnel may attend or participate
in widely-attended firm or regional meetings at which matters of
general firm interest are discussed. Research management and
Investment Banking management may attend meetings or sit on firm
management, risk or similar committees at which general business and
plans (including those of Investment Banking and Research) and other
matters of general firm interest are discussed. Research and
Investment Banking personnel may commrnticate with each other with
respect to legal or compliance issues, provided that internal legal or
compliance staffis present.
g. Commrntications between Research and Investment Banking
personnel that are not related to investment banking or research
activities may take place without restriction.
II.Additional Restrictions on Activities By Research and Investment
Banking Personnel.
a. Research personnel are prohibited from participating in company or
Investment Banking-sponsored road shows related to a public offering
or other investment banking transaction.
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b. Investment Banking personnel are prohibited from directing Research
personnel to engage in marketing or selling efforts to investors with
respect to an investment banking transaction.
12. Oversight. An oversight/monitoring committee or committees, which
will be comprised of representatives of Research management and may
include others (but not personnel from Investment Banking), will be
created to:
a. review (beforehand, where practicable) all changes in ratings, if any,
and material changes in price targets, if any, contained in the firm's
research reports;
b. conduct periodic reviews of research reports to determine whether
changes in ratings or price targets, if any, should be considered; and
c. monitor the overall quality and accuracy ofthe firm's research
reports;
provided, however, that Sections I.12.a and I.12.b of this Addendum shall
not be required with respect to research repOlis limited to purely
quantitative analysis.

II.

DisclosurelTransparency and Other Issues
I. Disclosures. In addition to other disclosures required by rule, the finn
must disclose prominently on the first page of any research report and
any summary or listing of recommendations or ratings contained in
previously-issued research reports, in type no smaller than the type used
for the text of the report or summary or listing, that:
a. "[Firm] does and seeks to do business with companies covered in
its research reports. As a result, investors should be aware that the
firm may have a conflict of interest that could affect the objectivity
ofthis report."
b. With respect to Covered Companies as to which the firm is
required to make available Independent Research (as set forth in
Section III below): "Customers of [firm] can receive independent,
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third-party research on the company covered in this report, at no
cost to them, where such research is available. Customers can
access this independent research at [website addresslhyperlink] or
can call [toll-free number] to request a copy of this research."
c. "Investors should consider this report as only a single factor in
making their investment decision."
2. Transparency of Analysts' Performance. The ftrm will make publicly
available (via its website, in a downloadable format), no later than 90
days after the conclusion of each quarter (begimling with the ftrst full
calendar quarter that commences at least 120 days following the entry of
the Final Judgment), the following information, if such information is
included in any research report (other than 'any research report limited to
purely quantitative analysis) prepared and furnished by the ftrm during
the prior quarter: subject company, name(s) ofanalyst(s) responsible for
certiftcation of the report pursuant to Regulation AC, date of report,
rating, price target, period within which the price target is to be achieved,
earnings per share forecast(s), period(s) for which such forecast(s) are
applicable (e.g., 3Q03, FY04, etc.), and deftnition/explanation of ratings
used by the ftrm.
3. Applicability. Except as specifted in the second and third sentences of
this Section II.3, the restrictions and requirements set forth in Sections I
[Separation of Research and Investment Banking] and Section II
[Disc1osurelTransparency and Other Issues] of this Addendum will only
apply in respect of a research report that is both (i) prepared by the fum,
and (ii) that relates to either (A) a U.S. company, or (B) a non-U.S.
company for which a U.S. market is the principal equity trading market;
provided, however, that such restrictions and requirements do not apply
to Research activities relating to a non-U.S. company until the second
calendar quarter following the calendar quarter in which the U.S. market
became the principal equity trading market for such company.
Notwithstanding the foregoing, Section 1.7 [Coverage1of this Addendum
will also apply to any research report (other than the fndependent
Research made available by the firm pursuant to Section III
[Independent, Third-Party Research]of this Addendum) that has been
furnished by the firm to investors in the U.S., but not prepared by the
firm, but only to the extent that the report relates to either (A) a U.S.
company, or (B) a non-U.S. company for which a U.S. market is the
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principal equity trailing market. Also notwithstaniling the foregoing,
Section II. 1 [Disclosures1of this Addendum will also apply to aoy
research report (other than the Independent Research made available by
the finn pursuant to Section III of this Addendum) that has been
furnished by the finn to investors in the U.S., but not prepared by the
finn, incluiling a report that relates to a non-U.S. company for which a
U.S. market is not the principal equity trailing market, but only to the
extent that the report has been furnished under the fi1TIl's name, has been
prepared for the exclusive or sole use of the fi1TIl or its customers, or has
been customized in any material respect for the finn or its customers.
a. For purposes of this Section II.3, the finn will be deemed to have
furnished a research report to U.S. investors in the U.S. if the firm
has made the research report available to investors in the U.S. or has
arranged for someone else to make it available to investors in the
U.S.
b. For purposes of this Section II.3, a "U.S. company" meaos any
compaoy incorporated in the U.S. or whose principal place of
business or headquarters is in the U.S.
c. For purposes of this Section II.3, the calendar quarter in which a
non-U.S. compaoy's "principal equity trading market" becomes the
U.S. market is a quarter when more than 50% of worldwide trading
in the compaoy's common stock aod equivalents (such as ordinary
shares or common stock or ordinary shares represented by Americao
DeposHary Receipts) takes place in the U.S. Trading volume shall
be measured by publicly reported share volume.
4. General.
a. The fi1TIl may not knowingly do indirectly that which it cannot do
directly under this Addendum.
b. The finn will adopt and implement policies and procedures
reasonably designed to ensure that its associated persons (inc1uiling
but not limited to the firm's Investment Banking personnel) cannot
aod do not seek to influence the contents of a research report or the
activities of Research personnel for purposes of obtaining or
retaining investment banking business. The finn will adopt aod
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implement procedures instructing firnl personnel to report
immediately to a member of the fi='s legal or compliance staff
any attempt to influence the contents of a research report or the
activities of Research personnel for such a purpose.
5. Timing. Unless otherwise specified, the restrictions and requirements of
this Addendum will be effective within 120 days of the entry of the Final
Judgment, except that Sections 1.5 [Compensation], 1.6 [Evaluations],
1.7[Coverage], I. 8[Tennination of Coverage], 1.9 [Prohibition on
Soliciting Investtnent Banking Business], 1.11 [Additional Restrictions
on Activities by Research and Investtnent Banking Personnel], and
II.4(a) [General subpart a)] and II. 7 [Superseding RuJes and
Amendments] ofthis Addendum will be effective within 60 days of the
entry of the Final Judgment, and Sections n.l.b [Disclosures (subpart b)]
and III [Independent, Third-Party Research]ofthis Addendum will be
effective within 270 days of the entry of the Final Judgment.
6. Review of implementation.
a. The firm will retain, at its own expense, an Independent Monitor
acceptable to the Staff of the SEC, the NYSE, the NASD, the
President ofNASAA, and the New York Attorney General's Office to
conduct a review to provide reasonable assurance of the
implementation and effectiveness of the fi='s policies and
procedures designed to achieve compliance with the tefilS of this
Addendum. This review will begin 18 months after the date of the
entry of the Final Judgment. The Independent Monitor will produce a
written report of its review, its [mdings as to the implementation and
effectiveness of the fi='s policies and procedures, and its
recommendations of other policies or procedures (or amendments to
existing policies or procedures) as are necessary and appropriate to
achieve compliance with the requirements and prohibitions of this
Addendum The report will be produced to the fi= and the Staff of
the SEC, the NYSE and the NASD within 30 days from the
completion of the review, but no later than 24 months from the date of
entry of the Final Judgment. (The SEC Staff shall make the report
available to the President ofNASAA and the New York Attorney
General's Office upon request.) The Independent Monitor shall have
the option to seek an extension of time by making a written request to
the Staff of the SEC.
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b. The firm will have a reasonable opportunity to comment on the
Independent Monitor's review and proposed report prior to its
submission, including a reasonable opportunity to comment on any
and all reconnnendations, and to seek confidential treatment of such
information and reconnnendations set forth therein to the extent that
the report concerns proprietary commercial and financial information
of the finn. This report will be subject to the protections from
disclosure set forth in the rules of the SEC, including the protections
from disclosure set forth in 5 U.S.C. § 552(b) (8) and 17 C.F.R. §
200.80(b) (8), and will not constitute a record, report, statement or
data compilation of a public office or agency under Rule 803(8) of the
Federal Rules of Evidence.
c. The firm will adopt all recommendations contained in the written
report of the Independent Monitor; provided, however, that as to any
recommendation that the firm believes is unduly burdensome or
impractical, the firm may demonstrate why the recommended policy
or procedure is, under the circumstances, unreasonable, impractical
and/or not designed to yield benefits commensurate with its cost, or
the firm may suggest an alternative policy or procedure designed to
achieve the same objective, and submit such explanation and/or
alternative policy or procedure in writing to the Independent Monitor
and to the Staff of the SEC. The firm and the Independent Monitor
shall then attempt in good faith to reach agreement as to any policy or
procedure as to which there is any dispute and the Independent
Monitor shall reasonably evaluate any alternative policy or procedure
proposed by the firm. If an agreement on any issue is not reached, the
firm will abide by the determinations of the Staff of the SEC (which
shall be made after allowing the firm and the Independent Monitor to
present arguments in support of their positions), and adopt those
reconnnendations the Staff of the SEC deems appropriate.
d. The firm will cooperate fully with the Independent Monitor in this
review, including making such non-privileged information and
documents available, as the Independent Monitor may reasonably
request, and by permitting and requiring the finn's employees and
agents to supply such non-privileged infonnation and documents as
the Independent Monitor may reasonably request.
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e. To ensure the independence of the Independent Monitor, the firm (i)
shall not have the authority to terminate the Independent Monitor
without the prior written approval of the SEC staff; and (ii) shall
compensate the Independent Monitor, and persons engaged to assist
the Independent Monitor, for services rendered pursuant to this Order
at their reasonable and customary rates.

f. For the period of engagement and for a period of three years from
completion of the engagement, the Independent Monitor shall not
enter into any employment, consultant, attorney-client, auditing or
other professional relationship with the finn, or any of its present or
former affiliates, directors, officers, employees, or agents acting in
their capacity as sucJ:L Any entity with which the Independent
Monitor is affiliated or of which helshe is a member, and any person
engaged to assist the Independent Monitor in performance ofhislher
duties under this Order shall not, without prior written consent of the
Staff of the SEC, enter into any employment, consultant, attorneyclient, auditing or other professional relationship with the firm, or any
of its present or former affiliates, directors, officers, employees, or
agents acting in their capacity as such for the period of the
engagement and for a period ofthree years after the engagement.
g. Five years after the date of the entry of the Final Judgment, the finn
shall certify to the Staff of the SEC, the NYSE, the NASD, the
President ofNASAA, and the New York Attorney General's Office,
that the firm has complied in all material respects with the
requirements and prohibitions set forth in this Addendum or, in the
event of material non-compliance, will describe such material noncompliance.
7. Superseding Rules and Amendments. In the event that the SEC adopts a
rule or approves an SRO rule or interpretation with the stated intent to
supersede any of the provisions of this settlement, except Section IV
[Investor Education] the SEC or SRO rule or interpretation will govern
with respect to that provision of the settlement and such provision will be
superseded. In addition, the SEC, NYSE, the NASD, the New York
Attorney General's Office and any State that incorporates this Addendum
into its settlement of related proceedings against the Respondent agrees
that the SEC Staff may provide interpretive guidance with respect to the
tenns ofthe settlement, except for Section IV [Investor Education], as
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requested by the firm and that, subject to Court approval, the SEC and
the firm may agree to amend or modity any term of the settlement, except
for Section N [Investor Education], in each case, without any further
action or involvement by any other regulator in any related proceeding.
With respect to any term in Section I or II of this Addendum that has not
been superseded (as set forth above) within five years of the entry of the
Final Judgment, it is the expectation of Respondent, the SEC, NYSE,
NASD, New York Attorney General's Office and the States that the SEC
would agree to an amendment or modification of such term, subject to
Court approval, unless the SEC believes such amendment or modification
would not be in the public interest.
8. Other Obligations and Requirements. Except as otherwise specified, the
requirements and prohibitions of this Addendum shall not relieve the fum
of any other applicable legal obligation or requirement.

m.

Independent, Third-Party Research
I.

Obligation to Make Available. Each year, for the period ending five
years after the effective date of this Section III (as set forth in Section
n.s [Timing] of this Addendum), the firm will be required to contract
with no fewer than three independent providers of research
("Independent Research Providers") at a time in order to procure and
make available Independent Research (as defined below) to the firm's
customers in the U.S. as set forth below. There is, however, no
requirement that there be at least three Independent Research
Providers for the Common Stock of each Covered Company (as those
terms are defined below):

a For common stock and equivalents (such as ordinary shares or
common stock or ordinary shares represented by American
Depositruy Receipts) listed on a U.S. national securities
exchange or quoted in Nasdaq (such securities hereinafter,
collectively, "Common Stock") and covered in the firm's
research reports (other than those linrited to purely quantitative
analysis) (an issuer of such covered Common Stock hereinafter
called a "Covered Company"), the firm, through an
Independent Consultant (as discussed below) will use its
reasonable efforts to procure, and shall make available to its
customers in the U.S., Independent Research on such Covered
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Company's Common Stock. (If the Independent Research
Providers drop coverage or do not timely pick up coverage of
the Common Stock of a Covered Company, the fIrm will not be
in violation of any of the requirements in this Section III, and
may continue to dissetrinate its own research reports on the
Common Stock of the Covered Company without making
available any Independent Research on the Common Stock of
the Covered Company, ifthe fIrm takes reasonable steps to
request that the Independent Consultant procure such coverage
promptly.)
1.

11.

For purposes ofthis Section III, the finn's researcb
reports include research reports that have not been
prepared by the firm, but only to the extent that such
reports have been furnished under the fInn's name,
have been prepared for the exclusive or sale use of the
fIrm or its customers, or have been custotrized in any
material respect for the fIrm or its customers.
A non-U.S. company for which a U.S. market is not the
principal equity trading market shall only be considered
a Covered Company if in the calendar quarter ended
March 31, 2003, or in any subsequent calendar quarter
during the period that the fInn's obligations to procure
and make available Independent Research under this
Section III are effective, the publicly reported, average
daily dollar volume of U.S. trading in such company's
Common Stock (measured by multiplying the publicly
reported, average daily sbare volume of U.S. trading
during the quarter by the closing price per share of the
Common Stock on the last day of the quarter), exceeded
$2.5 trillion, and (b) the outstanding total public float
of the Common Stock as of the last day of such
calendar quarter exceeded $150 million. Further, the
firm's obligation to procure and make available
Independent Research with respect to such company
shall become effective at the later of: (a) 90 days after
the end of the calendar quarter in which the company
met the foregoing trading and public float tests; or (b)
the effective date of this Section III.
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b, For purposes of this Section III, Independent Research means
(i) a research report prepared by an unaffiliated person or entity,
or (ii) a statistical or other surveyor analysis of research reports
(including ratings and price targets) issued by a broad range of
persons and entities, including persons and entities having no
association with investment banking activities, which surveyor
analysis has been prepared by an unaffiliated person or entity.
c. The firm will adopt policies and procedures reasonably
designed to ensure that, in connection with any solicited order
for a customer in the U.S. relating to the Common Stock of a
Covered Company, and if Independent Research on the
Covered Company's Common Stock is available, the registered
representative will have informed the customer, during the
solicitation, that the customer can receive Independent Research
on the Covered Company's Common Stock at no cost to the
customer (the "Notice Requirement").
d. Notwithstanding the foregoing, the Notice Requirement will not
apply to (i) the solicitation of an institutional customer (an
entity other than a nalural person having at least $10 million
invested in securities in the aggregate in its portfolio andlor
under management) unless such customer, after due notice and
opportunity, has advised the firm that it wishes to have the
Notice Requirement apply to it (any customer who has not so
advised the firm is hereinafter referred to as a "NonParticipating Institutional Customer"); (ii) orders as to which
discretion was exercised, pursuant to a written discretionary
account agreement or written grant of trading authorization; or
(iii) a solicitation by an entity affiliated with the Respondent if
such entity does not furnish to its customers research reports
under the firm's name, prepared by the firm for the exclusive or
sole use of the finn or its customers, or research reports that
have been customized in any material respect for the firm or its
customers.
e, Each trade confirmation sent by the Respondent to a customer
with respect to an order as to which the Notice Requirement
applies will set forth (or will be accompanied by a separate
statement, which shall be considered part of the confinnation,
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that will set forth), as of the time the trade confirmation is
generated, the ratings, if any, contained in the firm's own
research reports and in Independent Research procnred for the
firm with respect to the Common Stock of the Covered
Company that is the subject of the order.
f. Each periodic account statement sent by the Respondent to a
customer in the U.S. that reflects a position in the Common
Stock of a Covered Company will set forth (or will be
accompanied by a separate statement, which shall be considered
part of the periodic account statement, that will set forth), as of
the end of the period covered by the statement, the ratings, if
any, contained in the firm's own research reports and in the
Independent Research made available by the finn on the
Common Stock of each snch Covered Company; provided,
however, that this requirement will not apply to NonParticipating Institutional Customers or discretionary accoIDltS.
g. Notice of the availability ofIndependent Research on Covered
Companies' Common Stock will also be included prominently
in the periodic account statements of the Respondent's
customers in the U.S., in the firm's research reports, and on the
firm's website.
h. The firm will make the Independent Research available to its
customers in the U.S. using, for each customer, the means of
dissemination equivalent to those it uses to provide the
customer with the firm's own research reports, llilless the firm
and customer agree on another means of dissemination;
provided, however, that nothing herein shall require or
authorize the firm to comply with the Notice Requirement or
make available or disseminate Independent Research at a time
when doing so would violate Section 5 of the Securities Act of
1933 or the other provisions of the federal securities laws or the
rules and regulations therellilder. If and to the extent the firm is
able to make available or disseminate its own research reports
on the Common Stock of a Covered Company pnrsuant to Rule
137, Rule 138(a) or Rule 139(a) llilder the Securities Act of
1933 and in reliance on Regulation M under the Secnrities
Exchange Act of 1934, then the firm is also authorized and
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required to make available or dissenrinate Independent
Research on the Common Stock of such Covered Company
(even if the Independent Research does not meet the
requirements of such Rule). Notwithstanding this Section
III.l.h, if the firm deternrines, because oflega!, compliance or
sinrilar concerns, not to furnish or make available its own
research reports on the Common Stock of a Covered Company
for a limited period of time, it shall not be required to make
available the Independent Research on such Covered Company
for such period of time.
1.

If, during the period that the firm's obligations to procure and
make available Independent Research under this Section III are
effective, the firm ternrinatescoverage of the Common Stock of
a Covered Company, the firm, through its Independent
Consultant, will make reasonable efforts to continue to procure
and make available Independent Research on the Conunon
Stock of such company for a period of at least 18 months after
termination of coverage (subject to expiration of the firm's
obligations under this Section III).

J. The firm will not be responsible or liable for (i) the
procurement decisions of the Independent Consultant (as
discussed in Section IIL2 [Appointment of Independent
Consultant to Oversee the Procurement of Independent
Research] of this Addendum) with respect to the Independent
Research, (ii) the Independent Research or its content, (iii)
customer transactions, to the extent based on the Independent
Research, or (iv) claims arising from or in connection with the
inclusion of Independent Research ratings in the firm's
confirmations and periodic account statements, to the extent
such claims are based on those ratings. The firm will not be
required to supervise the production of the Independent
Research procured by the Independent Consultant and will have
no responsibility to comment on the content of the Independent
Research. The firm may advise its customers of the foregoing
in its discretion.

k. The Independent Consultant will not be liable for (i) its
procurement decisions, (ii) the Independent Research or its
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content, (iii) customer transactions, to the extent based on the
Independent Research, or (iv) claims arising from or in
connection with the inclusion of Independent Research ratings
in the firm's confirmations and periodic account statements, to
the extent such claims are based on those ratings, unless the
Independent Consultant has carried out such duties in bad faith
or with willful misconduct. The firm will indemnifY the
Independent Consultant for any liability arising from the
Independent Consultant's good-faith performance of its duties
as such.
2. Appointment of Independent Consultant to Oversee the Procurement of
Independent Research. Within 30 days of the entry of the Final
Judgment, an Independent Consultant acceptable to the SEC Staff, the
NYSE, the NASD, the President ofNASAA, the New York Attorney
General and the firm shall be named to oversee the procurement of
Independent Research from Independent Research Providers. The
Independent Consultant will have the [mal authority (following
consultation with the firm and in accordance with the criteria set forth in
Section III.3 [Selection of Independent Research Providers] of this
Addendum) to procure the Independent Research. The Independent
Consultant will not have had any significant financial relationship with
the firm during the prior three years and may not have any financial
relationship with the firm for three years following his or her work as the
Independent Consultant. The Independent Consultant's fee arrangement
will be subject to the approval of the Staff of the SEC, the NYSE, the
NASD, the President ofNASAA, and the New York Attorney General's
Office. In the event that an Independent Consultant must be replaced, the
replacement shall be acceptable to the Staff of the SEC, the NYSE, the
NASD, the President ofNASAA, the New York Attorney General's
Office and the firm, and shall be subject to these same conditions.
3. Selection ofIndependent Research Providers. The Independent
Consultant will seek to procure research reports on the Common Stock of
all Covered Companies from Independent Research Providers.
Independent Research Providers may not perform investment banking
business of any kind and may not provide brokerage services in direct
and significant competition with the firm. In addition, the Independent
Consultant will use the following criteria in selecting and contracting
with Independent Research Providers to provide Independent Research.
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·.
a. whether and to what extent the Independent Research Provider
or any of its affiliates or associated persons is engaged in
activities (including, but not limited to, activities involving
Covered Companies or their securities), or has a business or
other relationship w:ith the firm or any of its affiliates or
associated persons, that may contlict or create the appearance of
conflict w:ith its preparation and publication of the Independent
Research;
b. the desirability of multiple coverage of certain Covered
Companies (e.g., by size of company, industry sector,
companies underwritten by the firm, etc.);
c. the extent to which the Independent Research Provider has a
client base and revenue stream broad enough to ensure its
independence from the firm;
d. the utility of the Independent Research Provider's Independent
Research to the firm's customers, including the inclusion of
ratings and price targets in such research and the extent to
which the firm's customers actually use the research; and w:ith
respect to surveys or analyses described above in Section
III. 1.b(ii), the extent to which the Independent Research
provides customers with a means of comparing the firm's
research reports to those published by other persons and
entities, including persons and entities having no association
w:ith investment banking activities;
e. the quality and accuracy of the Independent Research
Provider's past research, including during the term ofthe
Independent Consultant's tenure;
f. the experience, expertise, reputation and qualifications
(including, as appropriate, registrations) of the Independent
Research Provider and its personnel; and

g. the cost of the Independent Research, especially in light of the
five-year period set forth in Section III. 1 above for the firm to
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make Independent Research available to its investing
customers.

4. Disclosure Language. Language substantially to the effect set forth
below may be used by the finn and its registered representatives to
inform the finn's customers of the availability of Independent Research:
a. {Disclosure to customers as required by Section III. I.c
[Obligation to Make Available subpart c] of this Addendwn.}
"There is also independent, third-party research available on
this company, which you can get at no cost [from our
websitelhyperlink] or by calling [toll-free number], or which I
can arrange to send to you if you would like."
b. {General website and periodic customer account statement
disclosure as required by Section IILl.g. [Obligation to Make
Available subpart g] of this Addendum].}
"Independent, third-party research on certain companies
covered by the firnl's research is available to customers of
[firm] at no cost. Customers can access this research at [our
websitelhyperlink] or can call [toll-free number] to request that
a copy of this research be sent to them."
5. Annual Reporting. The Independent Consultant will report annually to
the Staff of the SEC, the NYSE, the NASD, the President ofNASAA,
and the New York Attorney General's Office on its selection of
Independent Research Providers, the Independent Research it has
procured, the cost of the Independent Research it has procured to date,
and the Independent Consultant's fees and expenses to date.

IV.

Investor Education
1. General. The firm will pay a total of $5,000,000, payable in five
equal installments on an annual basis (with the first payment to be
made 90 days after the entry of the Final Judgment), to funds
earmarked for investor education. Of tius money, a total of
$2,500,000 shall be paid pursuant to the finn's agreement with the
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SEC, NYSE and NASD. The remainder of the funds earmarked for
investor education, in the amount of$2,500,000, shall be paid to the
Investor Education Fund at the Investor Protection Trust, a Wisconsin
charitable IJUst, pursuant to agreement with the Board of Directors of
NASAA, to be used for the purpose of investor education as described
in Section IV.3.
2. Payments to the Investor Education Fund.
a. As referenced in Section N.l above, the firm shall pay the amount
of$2,500,000 in five equal annual installment payments as
designated by the NASAA Board of Directors to the Investor
Education Fund ("the Fund") to be held as a separate fund by the
Investor Protection Trust, 411 East Wisconsin Avenue,
Milwaukee, WI 53202-4497, c/o Quarles & Brady. The amount
for investor education to be paid by the firm to the Fund may be
reduced due to the decision of any state(s) not to enter into a
settlement with the finn.
b. The firm shall make the first such installment payment within
ninety (90) days after the entry of the Final Judgroent. This
payment shall be made by wire transfer to the Investor Protection
Trust at US Bank NA, Milwaukee, WI, ABA #075000022 for
credit for the Trust Division Account 112-950-027, for further
credit to the Investor Protection Trust Account Number
000012891800 together with a cover letter identifying the firm as a
respondent in this action and the payment designated for the
Investor Education Fund. The finn shall simultaneously transmit
photocopies of its payment and letter to the President ofNASAA,
10 G Street NE, Washington, DC 20002. By making this payment,
and those payments referenced in Section N.2.c. below, the firm
relinquishes all legal and equitable right, title, and interest in such
funds, and no part of the funds shall be returned to the firm. The
Fund shall be administered in accordance with the terms of the
investor education plan.

c. The firm shall make subsequent installment payments annually on
or before the month and day of the entry of the Final Judgroent.
Such payments shall be made into the Fund at the Investor
Protection Trust as described in Section N.2(b).
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3. Purpose of and Limitations on the Use of the Fund.
a. The Fund (including all installment payments) shall be used to
support programs designed for the purpose of iovestor education
and research and education with respect to the protection of
investors, and to equip investors with the knowledge and skills
necessary to make informed investment decisions and to increase
personal financial literacy. The Investor Protection Trust, in
cooperation with NASAA, shall establish an iovestor education
plan designed to achieve these purposes.
b. No principal or income from the Fund shall:
(i) inure to the general fund or treasury of any State;
(li) be utilized to pay the routine operating expenses ofNASAA; or
(iii) be utilized to pay the compensation or expenses of state
officials or state employees except such expenses as are necessary
to fulfill the purposes of the Fund.
c. Monies io the Fund may also be used to pay any taxes on iocome
earned by such Fund. The finn shall provide the Investor
Protection Trust with relevant infonnation and otherwise cooperate
with the Investor Protection Trust in fulfilliog the Fund's
obligations under applicable law.
d. All fees, costs, and expenses incurred by the Investor Protection
Trust in connection with and incidental to the performance of its
duties under this Addendum, including the fees, costs, and
expenses of any persons engaged to assist it and all administrative
fees, costs, and expenses related to the investor education plan
shall be paid out of the Fund.

UBS
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